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O R D E R 
 
PER RAJESH KUMAR, ACCOUNTANT MEMBER: 
 
 The present appeal has been preferred by the assessee against 

the order dated 25-01-2019 passed by the Commissioner of Income 

Tax (Appeals) [hereinafter referred to as the CIT(A)-4, Kolkata for the  

AY 2010-11 which in turn arises out of the penalty order passed by 

the assessing officer u/s 271(1)(c) of the Act. 

2. At the time of hearing it was pointed out that the appeal is 

barred by limitation by 35 days. The Learned Authorised 

Representative ( in short, the Ld.AR ) drew our attention to the 

condonation application filed by the assessee praying for condoning  

the delay. He submitted that the delay of 35 days was attributed to 

wrong recording the date of receipt on  the appellate  order by an 

employee of the assessee and therefore, the delay in filing the appeal 

can not be attributed to the assessee. The Ld. AR submitted that the 
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assessee is not benefitted in any manner by delayed filing the appeal 

and prayed that since the  reasons for the delay are beyond the 

control of the assessee and therefore, the same may kindly be 

condoned by admitting the appeal filed by the assessee.  The Learned 

Departmental Representative ( in short, the Ld. DR) strongly argued 

for not admitting  the appeal as the same is barred by limitation.   

3. Having heard the rival sides and perusing the condonation 

application and other records , we note  that the delay in filing the 

appeal is due to the reason  of wrong noting the date of receipt on  

the appellate order. In our opinion, there is sufficient reasons for late 

filing of appeal and thus justice should not be denied  for the  

technical reasons and technicalities should not be allowed to prevail 

over  substantial justice. In view of these facts and circumstances,  

we are inclined to condone the delay in filing the appeal and admit 

the appeal for adjudication. 

 

4.  At the outset, the Ld.AR, Mr. Gyan Prakash Shukla pointed out 

that the  case relates to penalty levied u/s. 271(1) ( c) of the Income-

tax Act, 1961. The Ld. AR of the assessee submitted before the bench 

that  quantum appeal in this case has been set aside by the Co-

ordinate Bench of this Tribunal to the file of the AO and therefore, the 

penalty being consequential  would not survive as it has no legs to 

stand. The ld. Counsel therefore prayed that the penalty may kindly 

be deleted. On the other hand, the Ld.DR submitted that the penalty 

may  also be set aside to the file of the AO. 

5.    We have heard the rival contentions and perused the record. We 

note in this case quantum appeal has been set aside to the file of the 

AO by the Tribunal after the commencement of corporate insolvency 

resolution process under the provisions of Insolvency and 

Bankruptcy  code 2016. Therefore, since the quantum appeal has 
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been set aside to the file of the AO,  the penalty  u/s 271(1)(c) of the 

Act has no legs to stand and has to go . Under these facts and 

circumstances , we set aside the order of ld CIT(A) and direct the AO 

to delete the penalty.  

6. In the result, the appeal of assessee is allowed. 

Order pronounced in the open court on 09-02-2022 

 
              
             Sd/-                                                           Sd/- 
      (SONJOY SARMA)                                       (RAJESH KUMAR) 
    JUDICIAL MEMBER                               ACCOUNTANT MEMBER 
 
Kolkata, Dated:09-02-2022 
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